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REPLY COMMENTS OF THE DIVISION OF RATEPAYER ADVOCATES ON 

THE INTERIM OPINION ON GREENHOUSE  
GAS REGULATORY STRATEGIES 

 
I. INTRODUCTION 

The Division of Ratepayer Advocates (DRA) submits these reply comments on the Proposed 

“Interim Opinion on Greenhouse Gas Regulatory Strategies” (PD), pursuant to Rule 14.3 of the 

Commission’s Rules of Practice and Procedure. 

II. DISCUSSION 
DRA’s reply comments focus on three issues: (1) the PD’s recommendation regarding an 

increased RPS; (2) parties’ suggestion for a separate sector for CHP; and (3) a prioritization of the 

remaining issues to be resolved before the ARB Scoping Plan is completed. 

A. The Joint Commissions Should Refrain from Recommending that 
ARB Pursue a Legislative Mandate To Increase the RPS Until 
Feasibility is Determined. 

Parties disagree on the PD’s recommendation that the ARB seek legislation to mandate 

renewable procurement beyond the 20% RPS requirement.  Some parties have asserted that an increase 

in the mandated RPS might not be necessary, and could result in unnecessary cost increases to 

ratepayers.  Sempra Global asserts that the Joint Commissions should “focus on developing a robust 

cap-and-trade program with the proper incentives and rules, and let the market find the right amount of 

additional renewables.”1  DRA agrees, and reiterates that the Joint Commissions should seek the least 

cost path to compliance with Assembly Bill (AB) 32 vis a vis the combination of existing policy 

programs and a cap-and-trade system.  Furthermore, although DRA supports the other RPS program 

                                              
1 Comments of Sempra Global on Proposed Decision, February 28, 2008 (Sempra Global Comments), at 3. 
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goals and benefits beyond GHG emissions reductions, the Joint Commissions should remain flexible in 

how GHG compliance obligations are met beyond the current policy mandates.   

The Green Power Institute (GPI) states that “there is no good reason for the Commission to step 

back from the EAP’s adopted long-term renewables goal at this point in time,” noting that “unless or 

until the legislature codifies the 33 percent by 2020 goal into statute it remains just a goal, not a 

mandate.”2  GPI notes that the PD relies on the Energy Action Plan II (EAP II) and its recommended 

loading order, and asserts that compliance with AB 32 “only strengthens the imperative for adopting an 

aggressive stretch goal for the RPS program.”3  Similarly, CEERT expresses concern that the PD 

“turns back” from the 2008 Energy Action Plan Update (2008 EAP Update) pledge to remain 

“dedicated to working towards the 33% RPS goal.”4  However, the 2008 EAP Update explains “we are 

committed to working together to evaluate the potential for making 33 percent of the power delivered 

in California renewable by 2020.”5  The 2008 EAP Update does not set a firm 33% RPS target for 

2020.  Thus, the PD does not fall short of any existing mandate, nor does it renege on a promise by 

proposing a recommendation to ARB.   

Nevertheless, while DRA supports exploring the feasibility of a 33% renewables target, DRA 

reiterates that it is premature to urge ARB to seek legislation to mandate this target for the purposes of 

meeting the objectives of AB 32.  DRA recognizes that the RPS program is designed to meet goals 

other than those mandated by AB 32.  However, the Joint Commission should resist the temptation to 

“put the cart before the horse” by increasing the renewables target in attempt to meet the emissions 

reductions goal mandated by AB32.   As acknowledged in the 2008 EAP Update, there remain 

significant transmission siting, permitting, and cost constraints that impede California’s progress 

toward its 2010 RPS goal as well as the 33% currently explored by the Joint Commissions.6   

CEERT contends that the support of the Governor, the Climate Action Team, and 

recommended legislation for the 33% RPS target implies that the PD must incorporate this standard.7  

                                              
2 Comments of the Green Power Institute on the Proposed Decision of President Peevey, February 28, 2008 (GPI 
Comments), at 2. 
3 Id. 
4 Comments of The Center for Energy Efficiency and Renewable Technologies on the Proposed Decision of President 
Peevey, February 28, 2008 (CEERT Comments), at 5. 
5 2008 Energy Action Plan Update, February 2008 (2008 EAP Update) at 12 (emphasis added). 
6 Id. at 13.  These issues have also caught the attention of the legislature and were the subject of the Senate Energy, Utilities 
and Communications Committee's RPS Informational Hearing on February 26, 2008.  Lack of transmission is the most 
prominent barrier to achieving “stretch” RPS goals and there is insufficient support  to overcome significant local 
opposition  to additional transmission lines..   
7 CEERT Comments, at 3. 
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However, the PD is not required to recommend that ARB seek legislation to mandate this goal, and the 

33% RPS target is not official policy, but rather simply a potential objective that is being evaluated for 

feasibility.   

DRA also believes that the new Long-Term Procurement Proceeding8 is the more appropriate 

forum for exploring this issue.  It may turn out that after the necessary programmatic changes, research 

and development advancements, and the removal of other obstacles, an aggressive 33% RPS goal 

would be attainable under the AB 32 timeline.  Until this target is deemed feasible, DRA seeks to 

avoid the potentially detrimental cumulative rate impacts of unnecessarily aggressive program 

mandates.   

B. DRA supports the creation of a separate CHP sector as proposed by 
EPUC/CAC. 

In their opening comments, Energy Producers and Users Coaltion (EPUC) and the 

Cogeneration Association of California (CAC) asserted that the PD’s proposed regulatory framework 

for the electricity and natural gas sector will create an unintentional disadvantage for Combined Heat 

and Power (CHP) operation and investment, despite the fact that CHP installations provide significant 

energy efficiency improvements in industrial applications by capturing unused waste heat for process 

heating or cooling. EPUC/CAC gave an example to illustrate how an industrial customer would 

increase its direct GHG responsibility by operating CHP on-site and thereby incur a greater cost 

responsibility for GHG compliance.9   Furthermore, the proposed regulatory framework creates a 

confusing and complex regulatory scheme for CHP resources, with the potential that a single CHP 

facility be subjected to GHG regulations across multiple sectors.10  EPUC/CAC requested that the 

Commission modify the PD to recognize the emission reduction potential of CHP resources and 

recommend that the ARB create a separate CHP sector. 

The potential of CHP facilities to reduce GHG emissions has been endorsed by the Economic 

and Technology Advancement Advisory Committee (ETAAC) and AB 1613 (signed into law in 

October 2007.) In particular, Section 2980.6(c) of the Public Utilities Code states that “[i]t is the intent 

of the Legislature to support and facilitate both customer- and utility-owned combined heat and power 

systems.” DRA agrees with EPUC/CAC, that the PD’s proposed regulatory scheme will likely 

                                              
8 R.08-02-007. 
9 EPUC/CAC opening comments, p. 11 
10 EPUC/CAC pointed out that (i) large CHP facilities will be regulated as an industrial point source for on-site electricity 
use and thermal, and as a first seller for electricity sold to grid; (ii) small CHP facilities will be regulated as part of the 
natural gas sector for on-site electricity use and thermal use, and as a first seller for electricity sold to grid. EPUC/CAC 
opening comments, p. 13. 
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discourage deployment of CHP installations by creating multiple GHG regulatory requirements and 

associated reporting burden for CHP facility owners.  The creation of a separate CHP sector, at least 

for now, will focus policy makers’attention on potential GHG emission reductions and the impact of 

CHP facilities on the electricity sector.  In particular, priority areas to address include the development 

of qualifying criteria for CHP facilities11 and the projection of GHG emissions reductions attributed to 

qualified CHP systems.12 

DRA recommends that the Joint Commission solicit further input from parties to determine 

whether or not to include the separate CHP sector under the proposed statewide cap-and-trade system. 

The subsequent determination made by the Joint Commissions can be memorialized in a 

Commissioner’s ruling as a recommendation to the ARB in its developments of the Scoping Plan.13  

C. Given the number and magnitude of issues, the Commission should 
focus on those that must be resolved in time to include in the ARB 
scoping memo. 

Pacific Gas and Electric Company (PG&E’s) Opening Comments point out the number of 

“significant regulatory design issues” that remain for resolution in this proceeding, including actual 

emissions limits and reduction goals applicable to the electric and gas sectors; apportionment of GHG 

emissions reduction responsibility between the electric and gas sector and other sectors and categories 

of sources; methods for allocating GHG emissions allowances among different sources in the electric 

sector; cost mitigation strategies to protect consumers; and the results of economic modeling and 

analyses to determine the most cost effective and technologically feasible emissions reduction 

strategies.14  DRA agrees that substantial work remains for the Joint Commissions in order to provide 

timely guidance to the ARB.   Recommendations to ARB on many of the issues, including annual 

sector emissions caps, projected emissions reductions from renewables, energy efficiency, CHP and 

other potential emission reduction measures as determined by the E3 modeling effort, and appropriate 

flexible compliance mechanisms, should be provided in time for inclusion in ARB’s Draft Scoping 

Plan that is expected to be released this coming June.  Given the number and complexity of these 

                                              
11 Section 2843 of the Public Utilities Code states that “the Energy Commission shall, by January 1, 2010, adopt guidelines 
that combined heat and power systems subject to this chapter shall meet […]” 
12 Section 2845 of the Public Utilities Code states that “the State Air Resources Board shall report to the Governor and the 
Legislature by December 31, 2011, on the reduction in emissions of greenhouse gases resulting from the increase of new 
electrical generation that utilizes excess waste heat through combined heat and power systems […]. 
13 The Scoping Plan is required Section 2843 of the Public Utilities Code states that “the Energy Commission 
shall, by January 1, 2010, adopt guidelines that combined heat and power systems subject to this chapter shall 
meet […]” 
14 Opening Comments of PG&E on Proposed Decision on GHG Regulatory Strategies, p. 2 
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issues, it is likely that some of the other remaining issues, including the development of and entity 

specific allocation of allowances and the entity-specific caps, 15 may need to be deferred until after 

issuance of the ARB Draft Scoping Plan.   DRA recommends that the Commission evaluate the 

remaining areas for which recommendations must be provided to ARB by June, and focus the attention 

of parties on the highest priority issues. 

III. CONCLUSION 
For the foregoing reasons, the CPUC and CEC should modify their recommendations to the 

ARB regarding GHG regulatory strategies. 

 
Respectfully submitted, 
 
/s/ DIANA L. LEE 
      

Diana L. Lee 
Attorney for Division of Ratepayer Advocates 
 
California Public Utilities Commission 
505 Van Ness Avenue 
San Francisco, CA  94102 
Phone: (415) 703-4342 

March 4, 2008 Fax:     (415) 703-4432 

                                              
15DRA recommends that the Joint Commissions provide additional clarification that developing recommendations for entity 
specific caps is part of this proceeding.  While the issue is briefly mentioned in the December 21, 2007 “Assigned 
Commissioner Ruling Modifying the Phase 2 Scoping Memo and Updating the Phase 2 Schedule,” it is not discussed in 
detail, resulting in confusion. For example, comments of the Southern California Public Power Authority (SCPPA) state 
that “Under the PD, there would be no individual caps on participants in the cap-and-trade program.”  (SCPPA Opening 
Comments, p. 12.) While the PD does not establish entity specific caps, the December 21 Scoping Memo implies that they 
will be developed later in this proceeding. 
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